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Foreword

Xavier Sol,
Director of Counter Balance

This report was commissioned as part of a project on “Countering the capture of European
public financial institutions”, supported by the Think Tank Fund of the Open Society
Foundation. The project analyses new trends of state capture and illicit financial flows
through public financing of large infrastructure projects at European level. We chose to focus
on this area since, as recent scandals in several European countries show!, infrastructure
planning, promotion and financing is vulnerable to state capture by powerful corporate and
private interests.

Different case studies have been documented around infrastructure financing schemes in
Europe and especially Central Eastern European countries, in parallel with broader analysis of
the strengths and weaknesses of the due diligence undertaken by European Union financial
institutions which are the main providers of public funds for infrastructure at EU level.

One issue that has emerged from our collective analysis is that many practices that enable
institutional capture and that the public has historically viewed as “corrupt” are actually fully
legal under current legislative frameworks in Europe. Such “legal corruption” is the subject of
extensive analysis within academic and activist circles, particularly in the global South, but is
rarely discussed within mainstream policy circles in the North.

A prime purpose of this report is therefore to bring this discussion to the attention of anti-
corruption groups, policy makers and others in Europe. We hope that it will encourage what
we see as a much needed debate on the need to widen current approaches to corruption

- and to reclaim older approaches that root the problem not merely in bribery but in those
processes and practices that enable private gain by corroding democracy.

Counter Balance’s mission is to make European public finance a key driver of the transition
towards socially and environmentally sustainable and equitable societies. Since our creation
in 2007, we have primarily monitored the activities of the European Investment Bank (EIB),
the EU’s financial arm and one of the largest public banks in the world. This EIB is also a
focus of this report, but the report highlights as well the problems of “legal corruption” in
other institutions, both public and private - from US banks and corporations to the revolving
doors that see ministers move into boardrooms in the UK and other countries. Indeed, as the
author points out, the concerns raised over the EIB apply with equal force to other financial
institutions and to other sectors.

At a time when trust in public institutions, and in particular those of the EU, is declining,
we deem it crucial to hold them to account, enhance their transparency, strengthen their
resistance to corporate capture and accelerate their democratization. Hence our goal in
exposing ,,corrupt but legal“ practices is to open up space for developing proposals for
fundamental reforms in the business model and practices of institutions like the EIB.

The report is a call to various stakeholders, including academics, NGOs and decision-makers
to integrate the fight against “legal corruption” into their work, alongside the most needed
struggle against illegal forms of corruption and economic crime.

To further this debate, Counter Balance invited comments from the EIB, anti-corruption
NGOs, academics and activists. These comments are to be found in the annexes of the report.
We hope that, together with the report itself, they stimulate a constructive public discussion
on this far-reaching issue.
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Corrupt [koru-pt], ppl. a. ME [- Ofr. corrupt or L. corruptus, pa. pple of corrumpere
destroy, ruin, falsify, f. com COR- + rumpere break]

A. as pa. pple. Corrupted - 1600.

B. as adj. 1. Changed from the naturally sound condition; putrid, rotten or rotting,
infected or defiled (arch.). 2 Adulterated; debased, as money - 1683. 3 Debased

in character; depraved; perverted ME. 4 Influenced by bribery or the like; venal
ME. 5. Of language, texts, etc: Destroyed in purity, debased; vitiated by errors or
alterations ME.

Corrupt [koru-pt] v. ME. (f. prec., superseding CORRUMP.] 1. trans. To turn from a
sound into an unsound impure condition; to make rotten; to putrify (arch). Also
fig. 2. To infect, taint 1548; to adulterate -1697. 3. To render morally unsound; to
pervert (a good quality); to debase, defile ME. 4. To induce to act dishonestly or
unfaithfully; to make venal; to bribe 1548. 5. To debase, destroy the purity of (a
language, etc.); to vitiate (a text, etc.) by errors or alterations 1630. 6. To spoil
(anything) in quality 1526. 7. intra. To become corrupt or putrid; to putrefy, rot,
decay ME.

Corruption [koru-ptsen], ME. [- (O)Fr. corruption - L. corruptio, f. corrupt-, pa. ppl.
stem of corrupere: see: CORRUPT ppl. A, -ION.]1. The destruction or spoiling of
anything, putrefaction - 1718. 2. Infection, infected condition; also fig. contagion,
taint -1598. 3. concr. Decomposed or putrid matter; pus Obs. Exc. dial. 1526. Also
fig. 4. A Making or becoming morally corrupt; the fact or condition of being corrupt;
moral deterioration; depravity ME. 5. Evil nature, ‘the Old Adam’; temper. Now
collog. 1799. 6. Perversion of integrity by bribery or favour; the use or existence of
corrupt practices ME. 7. The perversion of anything from an original state of purity
ME.

The Shorter Oxford English Dictionary on Historical Principles 1984. Reproduced
with permission.
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This is a report about corruption

and, more specifically, the role of the
European Union’s main public financial
institution, the European Investment
Bank, in fermenting, facilitating and
fostering such corruption.

But those expecting a Hollywood-

style exposé of sleazy officials, brown
paper envelopes (or more likely
suitcases) stuffed with cash, secret bank
accounts or sun-kissed villas built with
backhanders will be disappointed. For
this is a story about corruption that has
no need to hide in the shadows because
it is perfectly legal; indeed, were it to be
outlawed, formal politics and commerce
in much of the global North would grind
to a halt.

Here, the focus is not on bribes or money
laundering or fraud - important as these

are to expose - but on lawful, routine,
accepted practices that decay, debase
or otherwise deteriorate the political
processes through which society as a
whole might reach a view as to what
constitutes “the good society”, contested
as that view will always be. One
conseqguence of such decay is certainly
anti-social gain, generally financial

or political, by well-placed groups or
individuals: and this in turn may further
the process of democratic decay. But it is
the decay of democratic politics, not the
gain per se, that constitutes corruption;
and it is in this sense (hostile libel lawyers
please note) that the words “corruption”
and “corrupt” are used throughout the
text, a usage that has longer history

than the relatively recent equation of
corruption simply with bribery, money
laundering and fraud. Reclaiming this
older usage is critical if corruption is to

be recognised for what it is: a form of
politics without which modern capitalism
could not flourish.

The report begins with a look through
some of the many and varied forms that
legalised corruption now takes in the US
and Europe. It then critiques the narrow
focus of many anti-corruption efforts on
bribery before scrutinising three areas of
EIB policy and practice - the promotion
of public-private partnerships; the

use of intermediated funding through
private equity funds; and the rules
relating to conflicts of interest - where
commercial contracts and internal rules
have privatised the determination of
the “public interest”, enabling, in this
instance, anti-social commercial or
political gain. Practices that are, in a
word, corrupt. Legal, it must again be
stressed, but corrupt for all that.



Corrupt but legal

It is @ measure of the extent to which
not only states but also societies at
large have been captured by interests
that are corrosive of democracy

that many contemporary forms of
corruption are entirely lawful.

Some corruption is certainly
criminalised. The bribery of public
officials is now universally outlawed,
even in countries, such as Germany,
where bribery of foreign (as opposed
to German) officials was legal until
twenty years ago. Bribes are also no
longer tax deductible in Belgium,
Denmark, France, Japan, Canada,
Luxembourg, The Netherlands, Austria,
Switzerland, the UK and the USA,

a practice that was also legal until
the mid-1990s.° Fraud, extortion and
money laundering are unlawful in all
jurisdictions, although not a single US

“[Trader A:] He.. . steals money from California to the tune of about a

million.

[Trader B:] Will you rephrase that?

[Trader A:] OK, he, um, he arbitrages the California market to the tune of a

million bucks or two a day.”

Enron traders, recorded conversation.?

“It wasn't an illegal thing but it was a corrupt thing”

bank has ever been prosecuted for the
crime of money laundering.®

But bribery, money laundering and
fraud are not the be-all-and-end-

all of corruption. Indeed a narrow
focus on such crimes (vital as it is to
investigate and prosecute them?) hides
many perfectly legal practices that the
general public often rightly regards as
corrupt. Examples include: sweetheart
deals that let companies pay minimal
tax;® cronyism;® the effective immunity
from prosecution granted to “too big
to jail” companies;’°" official tolerance
of conflicts of interest;™ the deliberate
engineering by corporate lawyers of
loopholes in the law to circumvent
rules and regulations;” and the
privatisation of policy-making through
special interest lobbying and political
donations.”

John Reed, former chair of Citigroup,

commenting on the 2008 financial crisis.*

Cue the steady stream of heads of
industry, ex-Ministers and government
officials that pass back and forth
(quite legally) through the revolving
doors between politics and business,
their passage trumpeted as evidence
of the benefits of “cross-fertilising
experiences”, “bringing the best
minds together”, “tapping expertise”
and “promoting consensual politics”.
Cue banking regulatory committees
whose board members (quite legally)
are heads of the very banks that they
are supposed to regulate.*'® Cue the
ex-Goldman Sachs US Treasury staff
who (no illegality here) participated
in a multi-billion dollar bailout” for
their old firm when a Goldman Sach’s
counterparty, the insurance giant AIG,
went bust.”®

Cue the partly tax deductible fine (yes,
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-

the public pays, not the company)

that Goldman Sachs negotiated when
it was charged with selling worthless
packages of subprime mortgages.”® Cue
the “immaculate” corruption?® that sees
companies pleading guilty to criminal
charges but no individual being
indicted, despite it being unambiguous
law that if a corporation is guilty,
personnel within the corporation must
also have acted unlawfully.?

Cue the self-interested policy-making
that, through privatisation, outsourcing
and public-private partnerships, has
transformed the provision of public
services into publicly-guaranteed get-
rich-quick schemes that channel billions

of dollars of public money into the hands
of private investors and financiers.?? Cue
the successive waves of special interest-
driven deregulation and reregulation in
financial markets? - from the scrapping of
rules separating high street banking from
investment banking to bankruptcy rules
that give special protection to derivative
traders.?* Cue the “take, not make”
playground that has been created for rent-
seeking financiers, with the public picking
up the tab through enforced austerity - in
effect, the theft of workers’” wages?® -
when things go wrong.

Cue the potential abuses of office when
ministers and civil servants take decisions
with an eye to using their contacts to land

future lucrative contracts in the private
sector; when regulators regulate with

an eye to protecting the industries from
which they were drawn and to which they
are likely to return; and when the formal
processes of law-making are bypassed
through backroom deals that substitute
for open democratic government. Cue
the downgrading of corruption (bribery
apart) to a “tut tut” ethical transgression,
increasingly defined, at least in part, by
not being criminal behaviour. Ten million
people evicted from their homes in the
US as a result of sub-prime mortgage
speculation??® Ah yes, the financial crisis.
But hey, that wasn’t “an illegal thing”,
was it? It was just “a corrupt thing”.?” So
there’s a comfort.



O L., 00 e B

Neoliberalism’s “corruption™™

Many of the perfectly legal but
nonetheless corrupt practices detailed
above are routine within government
and companies: worse, such practices

frequently pass for “good governance”.

Some may even be deemed duties of
office; and many - privatisation, for
example - are the stated mission of
public bodies. Such normalisation of
corruption is not new: but today it is
widespread enough for Bruce Buchan,
a prominent scholar of corruption, to
call our current era a “Golden Age of
Corruption”.3©

Something is clearly “rotten in the
state of Denmark” - a rottenness that
is in part constitutive of the law and,
critically, also constituted by the law.
It is not just that the law, to use the
metaphor of the 18th century Anglo-
Irish satirist Jonathan Swift, has been
designed like a cobweb that catches
“small flies but let hornets and wasps
pass”,® although this is certainly true.

“For decades, the concept of corruption has often been trivialized and
reduced to a mere synonym for bribery or extortion.”

Nor that the law is unequally applied,
although, again, this is undoubtedly
true - three strikes and you go to jail
if you are poor and black and happen
to live in the US; no jail time if you are
a banker.*?2 The decay goes deeper:
the very policies and laws that overtly
serve to combat corruption are now
themselves a shield to the corrupt.

Consider the definition of corruption
employed by the World Bank, namely,
“the abuse of public office for private
gain”3® - a definition that has provided
the template for numerous “anti-
corruption” laws and regulations,
including the internal policies of many
international financial institutions

and companies. The definition relies
(like many other contemporary
definitions of corruption)** on what
historian of corruption Peter Bratsis
has called the “fantasy”3®> that the
“public” and “private” can be treated
as fixed, coherent and neatly bounded

Irma E. Sandoval-Ballesteros?’

spheres.’® When fantasy is the basis of
policy, it is wise to look at the political
motives that might make that fantasy
attractive to certain institutions and
interests. We shall discuss this in more
detail later, but, for the moment, it

is worth exploring how the “public/
private” divide has been used by

the World Bank (and others) both

to exclude whole swathes of corrupt
practice from scrutiny and to further its
neoliberal agenda.

Most obviously, the Bank skilfully
employs the public/private distinction
to narrow the field of inquiry by casting
corruption as a pathology exclusively
of the public sector - “the abuse of
public office for private gain”. Private
sector corruption is thus conveniently
excluded from legal sanction, unless
it directly benefits the holder of a
public office (for example, though the
payment of bribes). The definition
thus renders “uncorrupt” (and legal)
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a range of corrupting (or potential'y
corrupting) forms of power mongering
- from political contributions by
companies to more subtle, non-
monetary forms of influence exercised
through the many elite social
networks that link corporate boards to
government.

The field of inquiry (and sanction)

is further restricted by the focus on
the individual “private gain” made by
individual “office holders”, who feather
their own nests at the public’s expense,
specifically through the extortion

of bribes, the appropriation of state
assets and the diversion of public
funds.®” This “rotten apple” approach
obscures institutionalised forms of
corruption that work to advance the
private-regarding interests of groups
or classes without rewarding any
particular “office holder” directly or
at all. An official who takes a cut of

a public sector contract falls foul of
the definition. But a politician who
uses illegal payments from foreign
governments to finance an election
campaign but makes no financial gain
personally does not. Former German
Chancellor Helmut Kohl comes to
mind (though he was never formally
censored for having done so). Critically,
Kohl specifically invoked the definition
to argue that his action was not

corrupt because he had not benefited
himself.s®

The fetishizing of public sector
corruption has additional strategic
utility. Conveniently ignoring the
collusions between “public” and
“private” that make most corruption
possible, it casts the ‘public’
(interpreted as “the state” or “bloated
bureaucracy” or “regulators”) as a
perpetually grasping hand and the
‘private’ (interpreted as “the private
sector”) as its (mainly multinational)
victim, tainted only because it is forced
to pay bribes to get its work done
(no mention here of the role that the
mainly Western, mainly multinational
private sector plays in facilitating

the laundering of the proceeds of
corruption).*® Anti-corruption policies
can thus be readily enlisted (as they
are) to the cause of rolling back the
state, privatising state assets and
giving the private sector a greater
say in decision-making, ostensibly

in the name of protecting private
interests from avaricious rent-seeking
officials who would otherwise place
transactional barriers in the way of
business. The fight against corruption
thus becomes a means of reconfiguring
what the Bank defines as “the public”
and harnessing it to the interests

of what the Bank portrays as a

supposedly “clean” private. For the
intended outcome is not to banish the
Bank’s selectively-approved “private”
from the Bank’s selectively-approved
“public”, but rather to make certain
private-regarding interests acceptable
and normal within the sphere of
government decision-making.

This should come as no surprise. For,
for despite the rhetoric of “public”

and “private” being separate spheres
that must be kept separate, the
entanglement of the two makes such

a separation impossible. Indeed, a
complete separation would, as Peter
Bratsis points out, make “politics as

we know it ... impossible”.4° The

issue is who decides and how what
mingling does or does not act for the
common good, which presupposes a
process through which society as a
whole (rather than just the Bank) can
deliberate what actually constitutes the
common good. But it is precisely this
process that has been corroded through
corruption. Fretting about the proper
boundaries between “public” and
“private” may therefore be a distraction.
A more fruitful approach would be to
insist instead on anti-corruption policies
that focus on identifying processes that
decay collective decision-making - and
on the politics necessary to rebuild such
democratic practice.



Reclaiming “corruption”

The World Bank’s definition of
corruption has been widely criticised,
both from within the Bank and from
outside: but the definition remains.

In 2005, in one of the first papers

to use the term “legal corruption”,
Daniel Kaufmann (then a director

at the World Bank Institute) and

Pedro Vincente of Oxford University
called for more attention to be paid

to corporate patterns of corruption,
arguing that the definition should be
broadened to “the use of public office/
policy for private gain”.** Elsewhere,
Kaufmann, now at the Natural Resource
Governance Institute, moves away
from viewing “private gain” as a key
feature of corruption, arguing that, at
heart, corruption boils down to “the
privatisation of public policy”.**

But the very variety of ways that
corruption-as-decay manifests itself,
whether in the private or public sectors
or in the porous membranes that
supposedly separate them or outside of

“In the corrupt state, men [sic] locate their values wholly within the
private sphere and they use the public sphere to promote private

interests”

S. M. Shumer, Machiavelli: Republican Politics and Its Corruption*'

“The radical position today is not to obsess over corporate corruption
and remain trapped by the fallacy that if only some procedures were
reformed and greed kept in check the public interest could be realized.
The radical position today is to reject the categories of public and private
as they are presently constituted and to expose all the questions that
have been subsumed by the discourse on corruption”.

Peter Bratsis, ‘The Construction of Corruption, or Rules of Separation
and Illusions of Purity in Bourgeois Societies’*?

both, suggest that a single definition of
“corruption” may be impossible - and
even undesirable: as anthropologists
Dieter Haller and Cris Shore caution,
“Definitions (like theories) provide
alternative ‘ways of seeing’, but they
also entail ways of ‘not seeing’”.#®

Private gain at public expense, a
commonly-held defining feature of
corruption, is not automatically corrupt:
every public sector employee in a sense
scores gains at the public’s expense.
But anti-social gain - that is, gain at

the expense of the common good - is,
by any standard, corrupt. A bribe is
similarly not necessarily corrupt: it

may be entirely legitimate if it works

to circumvent despotic authority. But

a bribe that circumvents democratic
decision-making is corrupt. Impunity
from justice, likewise, may not be
corrupt, where (for example) juries
refuse to convict in resistance to an
unjust law. But impunity that places
those with power and wealth above

the law simply by dint of their status

is corrupt. Undermining trust in an
institution - a company that avoids
taxes, for example - may also be key to
delegitimising and challenging abusive
power. But undermining trust in the

law through gaming regulations in the
interests of accumulation rots the “good
society”.

Many of these subtleties are hidden

by the public/private framing of
corruption, not least because it neither
invites nor tolerates discussion of what
Bratsis terms the “ought” function: “the
positing of what we think the good
society is”.“® Yet corruption can only be
understood in terms of its opposite:*’
in terms, that is, of what is not impure,
deviant, debased, tainted, disreputable,
unscrupulous, venal, wicked, or any

of the other common synonyms for
“corruption”.*® And that, of necessity,
requires some shared understanding

of what constitutes the good society
and the “common good”#° - both far
broader (and less easily co-opted)
concepts than that of the “public
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interest” (what public agency, after
all, does not automatically claim to be
acting in the public interest?).

In effect, as political historian Mark
Philp argues, corruption - if it is to be
properly identified and challenged

- forces us to “make commitments

to conceptions of the nature of the
political”®*® and the form of the common
good. What does the “good society”
imply for relations of political and
economic power? Who decides? And
through what processes? Whose voice
counts? These are inherently political
questions, which can never be entirely
settled but whose deliberation (at the
very least) requires open-ended, often
conflictual, debate.

Yet it is precisely this debate that is
missing from current discussions of
corruption. Worse still, there are few
political processes that would allow

for it. The conversation rarely starts;
and if it does, it is quickly shut down as
“philosophising” (a common rejoinder
of government and company officials
when the question is raised) or by

technocratic discussions over the
proper boundaries between “public”
and “private” and the best means of
policing them. Indeed, attempts to
combat corruption without a firm
politics of the common good has
left anti-corruption efforts trapped
(in Peter Bratsis’ words) by “the
fallacy that if only some procedures
were reformed and greed kept in
check the public interest could be
realized”.’' More pertinent still, without
the conversation, there can be no
legitimate public sense of what does
or does not constitute corruption,
no way “to know if we are moving in
the proper direction or are in a state
of diaphthora [decay]”.*? Preventing
the conversation or undermining the
political processes through which it
might occur should thus, arguably, be
recognised as the ultimate form of
corruption.

Hence the need to move beyond
corruption as currently conceived
through the “private/public” framework.
One modest step in that direction
might be to reframe corrupt practices

in terms of their role in undermining
democracy. For the common thread
that runs between them - from bribery
to revolving doors - is the capturing

or bypassing of democratic forms of
deliberation through which a common
understanding of the common good can
be reached® - or what political scientist
Mark Warren calls the “duplicitous and
harmful exclusion of those who have a
claim to inclusion in collective decision
and actions.”**

Democratic processes are privatised
and the society’s voice is progressively
denied; as political scientist Dennis F.
Thompson notes,*® even “deliberation
about deliberation” is precluded,
because private interests decide what
can and should be deliberated. In the
process, democracy (and the values
that underpin it - accountability,
equality before the law, open debate
and political representation itself)
decays: and it is this broader impact
on society as a whole, rather than
illicit private gain per se, that makes
an action corrupt.>® A bribe does not
simply put money into the hands of

12
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a politician: it excludes all but the
politician and the briber from a say in a
decision that affects the broader public,
whose interests should be paramount.
The gaming of the law ensures that the
scope, applicability and implications

of legislation are changed not through
democratic deliberation but through
legal fora - and, more frequently,
informal meetings in private law firms,
upscale clubs and restaurants and other
exclusive venues - in which the public
may not have standing (international
commercial arbitration courts, for
example) or through litigation in which
public interest groups cannot afford

to participate. And revolving doors
between companies and government
ensure that those around the decision-
making table share a common, partial
view of the world.

The boundaries of what is or is not
considered the legitimate pursuit of
private gain are thus redrawn - and
the public is increasingly excluded
from discussions in which they have
a legitimate right to be involved,
opening space for the corrupt to use

N, CC BY 20 by % NP4LMBiL Forgemind ArchiMedia

their economic, political and social
powers to make gains at the expense
of those excluded.®” And through such
exclusions - “democracy grabs”, if
you will - the body politic is gradually
subverted: public contestation is
hijacked and removed into “non-public
channels of influence”,*® allowing the
“public interest” to be redefined and
moulded to serve not the collective
good but private interests. Private-
regarding behaviour becomes the new
normal, corrupting institutions and
individuals alike. In Warren’s words,
the “horizons of collective action”

are diminished, shrinking the domain
of democracy itself as public powers
and resources are transformed into
“instruments of partial, particular, or
private benefit”.>®

Identifying corruption through giving
primacy to its corrosive effects on
society has a long history.°¢! |t was
central, for example, to the analysis of
authors such as Aristotle, who warned

of corruption’s baleful influence on the
relationships that underpin mutuality and
trust in society,®? and Niccold Machiavelli

(1469-1527), whose Discourses on Livy®*
is a treatise on the generalised decay of
society that results when self-interest

is esteemed more than the collective
interest - when, in the words of historian
S. M. Shumer, “men [sic] locate their
values wholly within the private sphere
and ... use the public sphere to promote
private interests”.®4

This older sense of “corruption” is alive
and well within the public at large, who
are rarely willing to confine corruption
to individual acts of greed but who
regularly point to more systemic
causes.®® Building on that tradition may
therefore greatly assist in breaking out
of the anti-bribery cul-de-sac into which
many anti-corruption campaigns have
been driven by modern definitions.
Indeed, if dominant forms of corrupt
practice that are legal, routine and
central to the workings of contemporary
politics and commerce are to be called
out and challenged, there is an urgent
need to explore and document the
many and varied forms that corruption-
as-decay (the older, vernacular usage of
the word) now takes.

INSTITUTIONALISED CORRUPTION AND DEVELOPMENT FINANCE
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One set of institutions worthy of scrutiny
are public “Development Finance
Institutions” (DFls), a term that applies
to a variety of institutions, both bilateral
and multilateral, whose purpose is “to
stimulate private sector development in
economies underserved by commercial
financial institutions”®® and to play “a
catalytic role by facilitating additional
investment flows into emerging
markets”, particularly where commercial
investors perceive the risks to be too
high without some form of official
guarantee. As such, their raison d’etre

is to use public money to support the
private sector, and thus private gain
(albeit, they would argue, in the “public
interest”, of which more later).

Many countries have Development
Finance Institutions®, as do such
multilateral institutions: the World Bank
Group, for example, has its International
Finance Corporation, while the European
Bank for Reconstruction and Development
(EBRD) operates primarily as a DFI (its
main clients are private sector)®®.

One of the world’s largest DFI’s is

the European Investment Bank (EIB),
lending EUR 72 billion for 460 projects
around the world in 2010.%° Created

by the Treaty of Rome in 1958 as the
long-term lending bank of the European
Union (EU), the Bank’s stated task is

“to contribute towards the integration,

balanced development and economic
and social cohesion of the EU Member
States”, which it does both through
lending to the public and private sector,
both within the EU and externally,
notably in emerging markets, Africa and
Latin America.

As explained in the Preface,

Counter Balance has a long history
of monitoring the activities of the
EIB: and, for this reason, this report
focuses on concerns over corruption
(understood as the undermining

of democracy) in the institutional
practices, policies and processes of
the EIB, although the same concerns
surround the practices of other DFls,
both national and multinational.

In what ways, then, might the EIB

be considered corrupt? Where do

its policies and practices give the
appearance of such corruption?
Three areas suggest themselves

as being potentially problematic:
namely, the EIB’s backing for
infrastructure through public-private
partnerships; its use of private
equity funds; and its rules relating to
conflicts of interest.

PPPs and the foreclosing
of democratic debate

One area of concern is the EIB’s
support for private sector investment in

infrastructure - roads, ports, railways,
hospitals, electricity power plants

and the like - through public-private
partnerships (PPPs). These come in
various forms’° but, in the infrastructure
sector, typically involve a private
company financing the construction of
a public facility and then being repaid
by the state for the public’s use of the
buildings and services provided.

There is no doubt that such support has
yielded profits for private companies.
PPPs - of which the EIB supported 215
directly between 1990 and 2015”" - are
money-spinners for private investors:
annual rates of return on investment
are typically 12%, but can be double
that where shareholdings in completed
PPP projects are sold on the secondary
market.”? For PPPs in the global South,
where the risks are perceived to be
higher, investors expect to rake in jaw-
dropping returns of 25% or more a year.
The main beneficiaries are (surprise,
surprise) the 1% of people in the world
who hold nearly 80 per cent of the
world’s financial assets. And amongst
this elite group, it is fund managers who
probably benefit the most.

But has this private gain been achieved
at the expense of democracy - the key
test of institutional corruption? Some
salient features of the ways in which
privatisation and PPPs have been
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promoted, not just by the EIB but by
other development finance institutions
as well, are pertinent. One is that the
legislative changes needed to enable
PPPs, particularly in the global South,
have rarely been adopted without
pressure on national legislators. Many
have been a condition of loans from

the World Bank and other agencies.”®
Or, put another way, in many instances,
they have been imposed upon countries,
often against the will of governments
and generally through behind-closed-
door negotiations from which the public
is excluded. Further arm-twisting has
been exerted via private sector financial
institutions: the knowledge that the
“quality” of a country’s PPP-enabling
legislation now affects its credit rating”
and hence its ability to borrow (those
“fucking bond traders”,’> to quote
President Bill Clinton) has proved a
powerful incentive for governments to
adopt such legislation.

And who gives the advice on how
PPP legislation should be structured?
With many governments, particularly
in the global South, lacking expertise
on PPPs,’¢ the answer is predominantly
private sector consultants or publicly-
funded advisors with a private sector
background (often construction or
banking). The EIB-funded European
PPP Expertise Centre (EPEC), for
example, is staffed by advisors drawn

from the EIB itself (mainly, to judge
from their Linkedin profiles, with

a background in private banking
and/or public development finance
institutions)”” or staff “joining us

on secondment from external
organisations”,’® principally the

private sector.”® Not a single trade
unionist, human rights defender or
environmental activist appears to be
involved. Instead the activists are all
PPP team players. No allegations of
wrongdoing are made or implied here:
the point is simply that the advisors
are drawn from a pool that reflects

a limited set of experiences that are
likely to reflect similar social, economic
and political interests. As such, the
public cannot trust that the advice
given reflects “the common good”: and
without such trust, the public arguably
cannot have a sense of inclusion in the
decisions that are made.®°

Democracy inevitably suffers. In

this instance, the framing is largely
restricted to a question of “efficiency”,
the claim being that privatisation

and PPPs “improve operational
efficiency”® - a claim for which the
evidence is at best equivocal® and
often relies on excluding key data, of
which more below. Opposing views are
breezily dismissed: in a recent report,
for example, the European Bank for
Reconstruction and Development, a

major promotor of PPPs, summarily
rejects its critics with the single
sentence, “Despite the protestations of
commentators and politicians, the logic
behind PPPs remains inescapable”.®®

So that’s OK then. The issue is decided.
Bye, bye, all those niggling concerns
over off-balance sheet debts,?* over the
higher costs of private sector-delivered
public services,® or over the cutting

off of water and electricity to poorer
consumers who cannot afford higher
bills.t¢ Put to one side the considerable
violence to peoples’ lives and livelihoods
when roads are transformed into toll
roads, from which poorer people are
effectively excluded if they cannot
afford the tolls; or when patients in
hospitals are subjected to management
techniques pioneered in factory
production lines in order to maximise
their throughput and thus the operator’s
profits. Oh, you silly people! Don’t let
such worries keep you awake at night.

Even when the public’s concerns are
forced onto the agenda, the response of
the EIB and other development finance
institutions is typically to carry on
regardless. Not even internal evaluations
that are critical of PPPs®” get in the

way. A recent assessment of the
development outcomes of World Bank-
funded PPPs, for example, revealed

that the Bank was unable to support its
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claims that PPPs were beneficial for the
poor, since barely a single project had
actually been evaluated for its impacts
on poverty, despite poverty eradication
being, on paper, the central stated goal
of the World Bank group.®®

Duplicitous exclusion indeed - but

the exclusion does not end there.
Indeed, the “public interest” case

made by the World Bank is revealed

as pure private sector propaganda,
elaborately sustained by a policy of not
looking for evidence that might reveal
it to be the bullshit® that the public
suspects. Data “on the actual long-term
performance of PPPs” turns out to be
“rare” (shredding the certainty with
which the Bank proclaims the benefits
of PPPs);%° confirmation that access to
public services improved for the poor
“was only recorded in about 10 percent
of cases” (suggesting that there is a
distinct possibility that in 90 per cent
of cases, that access actually declined);
and that “downstream contingent
liabilities are rarely quantified at the

project level”®? (who cares about the
debt burden of future generations -

in 2012, Peru alone clocked up PPP
liabilities estimated at $6.5 billion® - or
the austerity programmes they will
undergo to pay the bank back?).

But, hey, no worries, dear public:

for the measure of success of the
millions of dollars of publicly-funded
support was “business performance”

- read corporate profits - and, on

that score, all was rosy in the PPP
garden.** And small wonder, for

PPPs are a rent-seeker’s dream. To
attract private sector investors into
PPPs, governments are obliged to
guarantee income streams that will
provide the above-average returns
that investors demand. Indeed, without
such guarantees, a road or a pipeline is
not even considered by finance to be
“infrastructure”. Negotiated in secret
(usually under the guidance of private
sector advisors), the guarantees

are subject to strict commercial
confidentiality clauses: no contract has

ever been placed on the EIB’s website,
despite hundreds being supported.

But where PPP contracts have come

to light, they reveal institutionalised
rent-seeking at public expense on

an industrial scale. The guarantees
include guaranteed loan repayments,®®
guaranteed rates of return,®®
guaranteed minimum income streams,®’
guaranteed currency exchange rates
and guaranteed compensation should
new legislation affect an investment’s
profitability.®®°® As of 2012, Chile

alone had agreed $7 billion worth of
Minimum Revenue Guarantees. And
more freebies for the private sector are
on the way as governments the world
over seek to attract investors into
infrastructure.

The secrecy in which the contracts are
negotiated are one form of exclusion.
But the contracts themselves further
corrupt democratic processes. Each
guarantee locks in the trajectory of
privatisation: taking privatised public
services back into public ownership
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incurs stiff financial penalties that act
as a deterrent to renationalisation.
Each guarantee also restricts a
government’s own ability to invest
itself: PPP payments eat up health,
transport and energy budgets, leaving
governments with little room for
manoeuvre (in Portugal, the annual
payments to just two major road PPPs
cost €800 million, larger than the
entire national transport budget).’o°
And each provides legally-enforceable
liens on future public flows of money
that are irrevocable for the length

of the contract. Once signed, they
cannot be withdrawn, unlike tax
breaks and other subsidies which
remain at a government’s discretion.
The guarantees and compensation
payments are locked in. Should a
government seek to build a public road
that interferes with the profits of a PPP
toll road, it could do so only if it paid
the operating company compensation.
Should car-sharing be legislated

for environmental reasons, then
compensation would be due. Should

the minimum wage for hospital workers
be increased, undermining the returns
on a PPP hospital, then the government
would have to make up the difference.
And should the government seek to
dispute the compensation, the final
decision is not up to the national
courts but, more often than not, secret
arbitration tribunals. PPP operators

are thus elevated to having quasi-
governmental status, achieving through
PPP contracts a disproportionate
influence (enforceable in law) over
what legislation gets passed and what
does not.”

Profits are locked in, but democracy

is locked out. And it is this result

that makes the private gain at public
expenses from PPPs “corrupt”; and, by
extension, the EIB’s support for PPPs
“institutionally corrupt”.

No laws have been broken, no
regulations flouted. But that is precisely
the point: the corruption is entirely legal
- but no less corrupt for that.
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European
Investment
Bank

Private Equity Funds
- bheyond accountability

Many of the same forms of corruption
would appear to characterise EIB (and
other DFI) funding for the private sector
via so-called financial intermediaries,
notably private equity funds. Here the
financial support provided is not direct
(as with financing for a PPP project,
where the investment takes the form of
a loan to the developer) but indirect: a
private sector fund manager is provided
with funds by the EIB that are then
invested on its behalf.

Since 1996, the EIB’s European
Investment Fund (EIF, part of the EIB
Group) has 144 supported private
equity funds in the UK alone.®? It is
also invested in 30 active private
equity funds that invest in the African,
Caribbean and Pacific regions,®® with
total commitments of EUR 462 million,
and in a further 32 that invest in Egypt,
Jordan, Morocco and other countries
bordering the southern coast of the
Mediterranean.®* EIB support for private
equity funds, via the EIF or directly, has
included the Atlantic Coast Regional
Fund, which invests in countries along
the African coast of the Atlantic Ocean
from Morocco to Angola; the African
Lion Fund Ill, a fund that invests in

Financing

e loans

* guarantees
e venture capital and
equity investments

fitite

ik 1 ]
Financial Beneficiaries:
intermediaries: « ENTREPRENEURS

* INVESTMENT FUNDS

* MICROFINANCE PROVIDERS
* PRIVATE EQUITY FUNDS

mining, including uranium and gold
mining; and Emerging Capital Partners
Africa Fund Il, of which more later.%®

As with PPPs, there is little doubt that
the EIB’s investments enable private
gain to be made at public expense.
Typically, private equity funds aim

to make returns of 30% per annum.
The main beneficiaries are the funds’
investors and the shareholders of the
companies in which the fund invests
(assuming the investments make a
profit, which some do not). But the
fund managers also mint it, typically
demanding 2% of the money raised for
the fund from investors, in addition to
20% of the profits that the fund makes.
Small wonder that Macquarie, a major
infrastructure fund management firm
and investment bank, several of whose
investments have support from the
EIB,°¢ has earned the reputation of
being “the millionaires’ factory”.1°”

But public investments in private equity
funds come at a huge cost to democratic
accountability. Like PPPs, the contracts
are negotiated in secret and rarely
disclosed. The public is not therefore able
to scrutinise their terms. However, some
details have emerged in the UK of the
contracts for at least one fund, Emerging
Capital Partners Africa Fund Il, in which

* BUSINESSES
e SMALL AND MIDDLE
ENTERPRISES

EIB invested, following a complaint to
the UK’s Parliamentary Ombudsman

that the Department for International
Development (which is invested in the
fund via its wholly-owned private equity
fund manager, the CDC Group) had failed
to investigate allegations of corruption
brought to its attention by Nigerian anti-
corruption campaigner, Dotun Oloko.°®

The Ombudsman’s investigation into
the complaint highlighted a number of
problems with the intermediated fund
model, and, in particular, the contracts
between CDC and fund managers. It
pointed out that many fund managers
through whom CDC had invested have
simply refused to implement CDC'’s
human rights and environmental
Business Principles, without CDC being
able to take any action against them; the
contracts give no enforcement rights.
Similarly, under the contracts, CDC has
only “limited rights” to the accounts
and records of fund managers. A further
feature of the intermediated investment
model (as opposed to direct investment
by CDC itself in a company) is that CDC
has no rights whatsoever to withdraw
from an investee company (even where
it has concerns about its operations)

or to carry out anti-money laundering
checks on companies in a CDC-invested
private equity fund’s portfolio.'*®
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Leaked copies of the contracts between
a number of US private equity funds
and their investors, including public
pension funds, reveal a similar pattern.
Again, the contracts give investors in
the funds limited or no rights to see the
accounts of the companies that they
own through the funds. In one contract,
investors have only the right to know
“the name of the portfolio company,

a description of the business of such
portfolio company and information
regarding the industry and geographic
location of such portfolio company”."®

In effect, the channelling of public
investments through private equity
funds not only hands decision-making
power to the funds, but effectively
places those decisions largely beyond
account. This is corrupt, or at the very
least, opens the way to corruption.

But the issue goes deeper than poorly
negotiated contracts, which could (to an
extent) be written in future to increase
transparency and accountability. The
EIB and other DFls invest through
private equity in order to “stimulate

and catalyse” private investors to do

the same." In the case of their private
equity infrastructure investments, the
aim is to transform “infrastructure” into
an asset class that will attract the trillions
of dollars held by pension funds and
insurance companies.?

The claimed “public interest” rationale
is that the public coffers are bare - and
that tapping private funds is therefore
necessary to bridge an estimated $50-
70 trillion “infrastructure funding gap”.
This reflects a very partial - private-
regarding - view of the problem: there
is, in fact, more than enough public
funding available to ensure heating,
lighting, healthcare, clean water and
other amenities for ordinary people, the
more so were governments to replenish
their depleted coffers by abandoning
the low-tax regimes imposed through
neoliberal structural adjustment

programmes, or by clamping down on
tax evasion and capital flight.

The ‘deficit’ lies elsewhere: in the
finance needed for the just-in-time
delivery systems and massive mining
and oil and gas projects that capital
requires if it is to expand. Emblematic
of the trajectory is the push to build
infrastructure corridors. No (inhabited)
continent is excluded. From Africa to
Asia and the Arctic to South America,
infrastructure masterplans have been
drawn to reconfigure whole land masses
(and the seas connecting them) into
‘production and distribution hubs’,
‘transit zones’, ‘development corridors’,
‘export zones’, ‘spatial development
initiatives’, ‘interconnectors’ and
‘intermodal logistics terminals’. Some
of the plans are national in scale, others
regional and still others continent-wide
or near-global™

Many of the individual projects,

and certainly the wider schemes

as a totality, are simply beyond the
resources that can be raised through
historical forms of infrastructure
finance. As a result, there is now a
massive gap - estimated at $50-70
trillion - between the available funding
for new infrastructure and the amounts
said to be needed. To plug that gap,
capital has few options but to tap new
sources of finance if it is not to implode.

As in the past, capital has few options
but to attempt to expand the pool

of finance on which it can draw. The
joint stock company,™ for example,
arose in part to raise the huge sums
needed to finance the infrastructure
capital needed in the 1860s (as Marx
remarked, ‘Without joint stock, the
world would still be without railways’
- it would simply have taken too long
for any owner-capitalist acting alone to
accumulate sufficient capital for their
construction). Likewise, multilateral
development banks and syndicated
bank loans emerged to finance post-

colonial infrastructure development in
the global South. Today, capital must
similarly move to tap new sources of
finance, in this instance wider capital
markets, if it is not to implode. Hence
the new alliances that oil and gas
companies, mining companies and
others are building with new financial
actors - notably private equity funds.
Hence governments are re-engineering
infrastructure finance to make it more
attractive to private investors by
providing guaranteed income streams,
compensation against new legislation
that might affect profits and the like.
And hence the push for Public-Private
Partnerships (which are central to
every single one of the proposed
infrastructure corridors) to provide
both an enticement to private investors
and the foundation stone on which
other extractive forms of finance can
be built.

The direction of travel is profoundly
elitist, unstable, undemocratic - and
corrupt. Elitist because the facilities
that would most benefit the poor do
not get built - a report by the NEPAD-
OECD Africa Investment Initiative
candidly admits that it is “futile” to seek
private investors for rural electrification
projects “due to the low returns on
investment”."™ Unstable because
infrastructure-as-asset class has
become an inflated bubble - and many
in finance are warning that the bubble
is about to burst."® Undemocratic
because a politburo of the 1% global
elite, consisting of a handful of
unaccountable fund managers and

rich investors, increasingly determine
what gets financed and what does not.
And corrupt because the private gains
at public expense - not least through
transforming infrastructure finance
from a system in which the rich (though
general taxation) are obliged to help
others to a system in which the less
well-off are obliged to pay rents to the
rich - rests on the systematic erosion of
democratic accountability.
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Rule-making that makes
the corrupt “uncorrupt”

Such systemic, institutionalised
corruption is reproduced through
thousands of everyday acts that give
licence to the corporate interests

being prioritised at the expense of

the common good. Such licence itself
rests on rules and regulations that
transform private-regarding practices
that are widely regarded as corrupt into
permitted behaviour.

One area where this is apparent is
the rules and regulations governing
conflicts of interest. Here the EIB’s
current rules provide many reasons to
be concerned. But first some history.

In 2004, a draft report by Monica Ridruejo,
a Spanish member of the European
Parliament, to the parliament’s Economic
and Monetary Affairs Committee (EMAC)
revealed that the EIB’s Board of Directors
included people with directorships on

at least 11 commercial banks or other
companies, only two of which had been
disclosed in the EIB’s annual report or on
its website” A contemporary news report
in The Observer is worth quoting at some
length:

“The bank publicly states that two

of its directors, Italian Rainer Masera
and Frenchman Pierre Richard, are
also chairmen or chief executives of
commercial banks. Both those banks,
France’s Dexia and Italy’s Sanpaolo
IMI, are also EIB intermediary banks,
handling some of the €4 billion
(£2.68bn) lent in France and the
€5.9bn lent in ltaly last year.

Sanpaolo IMI is also the majority
shareholder in two other EIB
intermediary banks, Slovenia’s Koper
and Hungary’s Inter-Europa. Major
blocks of its shares are held by other
EIB intermediaries such as Deutsche
Bank and Spain’s Santander.

There is no apparent evidence of
public references by EIB to Richard’s
directorships at Air France, Le

Monde, Credit du Nord, Generali
France Holding and the US’s Financial
Security Assurance. Nor is there
mention of the 29,000 Dexia shares
he holds, or the 177,000 shares held
by Masera and his wife in Sanpaolo
IMI at the close of 2002.

There is no reference to the
directorship on the SES Global
satellite company of Luxembourg’s
Gaston Reinesch or of Italian
Lorenzo Bini Smaghi’s directorship at
Finmeccanica.

British director Barrie Ireton is listed
as a director of the UK’s Department
for International Development,

although he no longer holds that post.

There is no mention that he

is chairman of Zambia Copper
Investments Limited and Konkola
Copper Mines.” 8

As The Observer was at pains to stress
- and Counter Balance reiterates -
there was nothing illegal about the
failure to disclose such directorships
or commercial interests, nor was

any illegality or wrongdoing implied.
The EIB’s rules permitted such

outside interests - provided that the
EIB’s President is informed and the
individuals concerned use their own
“best judgment” to decide if the conflict
is sufficient to require them to recuse
themselves from a board decision.

Many of Ridruejo’s criticisms were rejected
by the Economic and Monetary Affairs
Committee, and the final report was
considerably muted in its criticisms. 2120
But the problems she raised remain live.

Twelve years later, the same conflict of
interest rules broadly apply, the main
difference being that individual board
members must report potential conflicts
to an ethics committee, which then rules
on whether they are problematic.?' As
of July 2016, however, the committee’s
Operating Rules were not publicly
available on the EIB’s website: the
public is thus in the dark as to how the
committee reaches its conclusions.

Moreover, even where a conflict is
identified, the rules continue to give the
discretion to individual board members
(“using his/her best judgment”)? as

to whether or not they should abstain

on votes. This is hardly reassuring. As
the European Ombudsman argues in

a recent letter to the EIB,?* it should

be “the responsibility of the relevant

EU institution, and not the individual in
question, to determine whether there is a
conflict of interest” (emphasis added). ™

The mere appearance of such conflicts,
the Ombudsman stresses, is also
problematic - and should be prevented.
Rightly so, for, as Dennis Thompson
perceptively notes, appearances

are critical to maintaining public

trust and hence the inclusion of the
public (albeit by proxy) in decision-
making: where conflicts of interest are
suspected, the public’s confidence that
a decision has not been influenced

by private-regarding behaviour can
only be diminished. The appearance

of corruption is thus an important
standard for judging institutional
corruption: indeed, Thompson argues
that to deny such a standard is
“tantamount to denying democratic
accountability” since “appearances are
often the only window that citizens
have on official conduct”.?®

The EIB does not deny that
appearances count,?® but claims that

it does not have the staff to take a
proactive role in scrutinising all the
affiliations of board members or, indeed,
of the officers of companies and funds
that receive EIB support. But relying
on self-reporting and self-identifying
by those who should be scrutinised
has consequences, one of which, in

the minds of many people, is to render
corrupt a screening system overtly
intended to avoid corruption, in that it
blatantly falls short of fully protecting
the public interest where public money
is potentially used for private gain
(including private institutional gain).

The rules governing a “cooling off”
period between serving on the board and
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being able to lobby also create a further
appearance of corruption, by drawing
arbitrary time limits before influence
peddling can begin. For example, members
of the EIB’s Board of Directors must wait
just six months before they are permitted
to “lobby with members of the EIB
governing bodies and Bank staff for
their business, client or employer”. Why
six months?'?” What makes six months and
a day ethical but six months less a day
unethical? For that matter, what makes

six months ethical? Particularly when, as
recently revealed,?® it sometimes takes
more than a year on average between the
loan proposal being made by a project
promoter and the EIB signing off on such
a loan, where it is approved. A cooling

off period of six month thus makes it
possible for a person who was involved

in the discussions on the loan to leave the
EIB and subsequently lobby on behalf of
the promotor for the loan’s approval. And
why does no cooling off period apparently
exist for the eight independent experts
who sit on the Investment Committee

of the EIB’s European Fund for Strategic
Investments?° |s it really credible that
some might not wish to lobby for the
companies they work for or have worked
for? Companies which, to judge from

the experts’ published declarations of
interest,”*° have in three cases™ received
EIB funds?’? Indeed, the very arbitrariness
of the rules only serves to underscore the
conflicts of interest that are present and the
incoherence of the “public/private” divide
as a means of identifying corruption.®

Many are left with the impression - and
impressions count - of an elaborate,
ritualistic ballet dance of integrity, in which
“holy water” is poured on certain practices
either by sanctioning them through weakly
drawn codes of conduct or by excluding
them from mention. The cooling off rules,
for example, only mention “lobbying” as

a prohibited activity. They do not appear
to prevent former senior executives of

EIB from taking jolbs with companies who
have benefited from EIB loans during their
period in office, either inside or outside
the “purdah” period. A quick search of
Linkedin, the professional networking

site, is revealing. Philippe de Fontaine

Vive, for example, served as Senior Vice
President at the EIB from February 2003
to February 2015. After leaving, he worked
briefly from March to June 2016 with CMA
CGM, a container shipping conglomerate,
which has benefitted from EIB loans,
including for a PPP contract to build a new
container port at Tanger Med.** He is now
on the board of BMCE Bank, which has a
long association with EIB. Mr de Fontaine
Vive was reportedly present at the signing
ceremony for a loan to the bank back in
2005'135136

No breach of the rules or illegality

on the part of Mr de Fontaine Vive is
implied and none should be inferred.
What is at issue is not the individual
behaviour of those who act according
to the rules but the rules themselves

- and whether or not they allow for
practices that the public consider
corrupt. For, as with other examples

of the revolving door between the

EIB and the corporate sector and vice
versa, the appearance of conflicts of
interest is evident. Does this matter?
Indeed, it does. To judge from public
opinion polls, the public takes a dim
view of former officials working for
companies that they assisted while in
office: 73% in a recent UK poll wanted
the practice of ministers accepting
corporate boardroom appointments on
leaving office - currently legal - to be
banned and 75% wanted to ban senior
civil servants accepting corporate
consultancies.®™ Witness also the public
controversy over the decision of former
President of the EU, José Manuel
Barroso, to join the investment bank
Goldman Sachs, a decision reportedly
criticised by his successor, Jean-Claude
Juncker, the current President, and

by staff at various EU bodies, who
have denounced their former boss’s
behaviour as “morally reprehensible”.*®

And it is the public’s perception

- rooted in a non-legalistic view

of corruption - that matters here.
Revolving doors - a pattern common to
other DFIs™® - are viewed as cronyism: a
self-referential and self-serving system
which, on the one hand, allows private

interests to enter into “the places
where policies and laws are written

and enforced”, thereby “setting the
parameters of their own scrutiny”;“°
and, on the other, to benefit from those
laws and policies. Once again, the body
politic is poisoned: and it is this that
makes revolving doors corrupt.

The ripples wash through the entire
system. The public sector comes to
be managed increasingly as a private
company; rules and processes that
have evolved to elicit or protect

the public interest are dismissed as
burdensome bureaucracy; the ethic of
public service is eroded in favour of
“more individualised and market driven
values”;” and practices that would
popularly be considered “collusive”
come to be taken for granted.

This is a world where regulators seeking
to tighten financial regulation are told (as
Brooksey Born, when Director of Trading
and Markets at the US Commodities
Futures Trading Commission, was told
by US Secretary of the Treasury, Robert
Rubin): “You shouldn’t be listening to
government lawyers: you should be
listening to private lawyers - all the
private lawyers representing the banks
say you don’t have the jurisdiction”4?

A world where government agencies

(as with Britain’s CDC Group) deem it
appropriate that companies receiving
public support should “self-assess” their
compliance with the environmental and
social safeguard policies on which that
public support has been conditioned.*3
A world in which the first port of call

for many of the DFls invested in a fund
where credible allegations of wrongdoing
were reported was not to contact the
police but to seek reassurance from the
accused fund manager,* giving the
impression (to ordinary members of

the public) of potential collusion and,
hence, potential corruption. For this is a
world in which “pockets of impunity”#®
are created through a cosily-defined
common purpose between the public and
private sectors, and a myopic blindness
to its conflicts. A world that is, in a word,
“corrupt”.
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Beyond bribery

What might one conclude from

this brief foray into institutionalised
corruption? That PPPs are an
institutionally corrupt form of public
service delivery? Yes siree! That
intermediated public finance corrupts
democratic accountability? For sure.
That the EIB is shot through with rules
that ferment practices that the public
views as corrupt? That too.

But this should not surprise. For the
distinctions between legal and illegal
corruption or between public and
private graft hide a simple truth: that
bribery, money laundering, PPPs,
revolving doors and the numerous
other ways through which democracy
is corrupted for private gain are not
(to quote Irma Sandoval-Ballesteros
of Harvard’s Edmond J. Safra Center
for Ethics) “unwanted side-effects
which distort otherwise well-
functioning and efficient markets” but
rather “a central constitutive element
of markets themselves and make up a

political backbone for the system as a
whole” 146

For while corruption is clearly not

the only means whereby democratic
processes are perverted, other

drivers (such as inequality'” and,

more systemically, accumulation) are
inextricably connected to corrupt
practices. Indeed, in a world where
capitalism is the dominant social order,
corruption is arguably best viewed not as
an aberration but as “a fuller expression
of the inherent rationale underlying
profit-making activities”.“® In that respect,
corruption is best located in what political
scientist John Girling has called “the
misfit” between “the political system
(especially democracy) and the economic
system (especially capitalism)”#° It is this
“misfit” that needs exposure, inquiry and
contestation.

Some anti-corruption campaigners
baulk at this challenge, arguing that it
is not their role to “take on capitalism”.

But the entanglements between
corruption and capital are such that
to challenge corruption is to challenge
modern capitalism. Recognising this,
and taking seriously its implications,
will surely be essential if strategies
and alliances are to emerge that can
unsettle corruption and rebuild the
democratic processes that allow the
“common good” to be defined through
democratic politics, not those seeking
political or financial gain. Far from
undermining effectiveness, a failure

to break out beyond bribery is likely
to hamper the effectiveness of anti-
corruption struggles.

Fruitful alliances beckon for those
prepared to take up the challenge, not
least with those at the sharp end of
austerity policies and other forms of
anti-social gain. Dialogue and patient
building of trust will surely be needed.
But the space is there. The question is
whether anti-corruption campaigners
will seize the opportunity.
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Comments and responses

European Investment Bank

Dear Sir,

We thank you for giving to the EIB the opportunity to comment on the Counter
Balance draft report “Corrupt but legal - Institutionalised corruption and
development finance: How corrupt is the European Investment Bank”.

While the EIB generally welcomes constructive comments and criticism from all
stakeholders regarding its activities, the Bank notes that, despite its misleading and
sensation-seeking title, large parts of this Counter Balance report are unrelated to
the EIB or its activities. The report does not address any specific recommendation
to the EIB, but instead appears to be a call to anti-corruption campaigners to
“challenge modern capitalism”.

The Bank notes that the report contains several misrepresentations and factual
mistakes. Furthermore, it challenges policy decisions and general guiding principles
all the while ignoring that these have been given to the EIB by its shareholders and
by the EU, are enshrined in the EU Treaty as part of the Bank’s Statute, and are in
line with EU policies and objectives.

On the basis of the above, we trust you understand that the EIB is not in a position to
further comment on this report.

Should Counter Balance have any allegations of actual corruption, we would
encourage you to report these to the Fraud Investigations Division, via the
reporting mechanisms set out on the EIB IG /IN webpage (http://www.eib.ora/
about/accountabilitv/anti-fraud/reDortina/index.htm].

The EIB remains open to a constructive dialogue and cooperation with all
stakeholders on these important matters, based on mutual trust and benefits.

We would appreciate if you could publish this letter together with the final report.
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Cor_rup.tfb'u't legal exemplifies and exposes the trend in the developing countries
and most espe'cial!y my country, Nigeria, wherein governments (Federal and

~ States) abdicate primary responsibilities of government, welfare of the people,

and contract same to Development Financial Institutions and contractors.
Elected and appointed officials conspire with their “partners”, under a
boardroom arrangements shrewd in secrecy, to concession, excluding the people,
communities, Labour unions and civil society, the provision of service and basic

" necessities of human existence to private establishments at the expenses of

‘public interest. While the financial institutions and managers of their interest
benefit through prompt and high rate of returns on investment, the government

- on the other side get more public funds freed for their selfish recurrent

expenditures, misappropriation and laundering. Nigeria in particular, over the
years, witnessed increased revenue from natural resources but at the same time
faced with decreased in public provision of services and absence of government
in infrastructure development. PPPs rarely provide alternative service. Rather,
government assets are bought at give-away prices under a so-called privatization
arrangement or “improvement and management” of existing infrastructure.

These financial institutions also erode democratic consolidation by attaching
conditions beyond economic considerations to political decisions. They influence
appointment into offices in Government and suggest successor to an indebted
government. Choices of electorate in transition process are thereby limited and

in worst scenarios, their choice subverted for the creditors candidate. A former
finance minister in Nigeria, while serving in her capacity in that office, was
accused on abuse of office to the detriment of the country’s economic interest
and political integrity, in favour of an international not-for-profit organisation, only
to get appointed as Chairperson of the organisation’s board immediately after her
office as a minister. Development financing and PPP should be alternative to basic
government responsibility and not a replacement of same at higher costs to the
people and lesser responsibilities for the government.
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Winnie Overbeek,
World Rainforest Movement,
Brazil

Discussing the issue of legal corruption is fundamental, as well as the
undemocratic process of how this process is being established as legal.

One of the things one could learn from our experience here in Brazil is that there
is a sort of “vitrine” of struggle against corruption for the public to see (thanks

in part to the very strong role of hegemonic media companies), and behind that
there is a hidden but very profound and deep corruption that will not really be
solved, not only because it is legal but more importantly because the actors that
play a role in this have codes of mutual protection for those who participate in
the corruption “schemes” as they are called in Brazil. It involves nowadays Public-
Private partnerships, and infrastructure works as the report mentions.

In this sense, | am just wondering if it is legal corruption that is the main issue
here, or something more subjacent. Legal corruption is of course useful but they
have a number of other ways not to be caught at some point because of their
antidemocratic, corruptive, etc. behaviour. It involves a number of other actors
that somehow play a fundamental role, like media companies, the police, judges,
etc.

Simon Taylor,
Co-founder and Director,
Global Witness, United Kingdom

After 20 years of fighting corruption, it is a delight to see the start of a debate
about what constitutes corruption, and how the myriad behaviours and
mechanisms of our predatory global economic system ensure that democracy
and accountable systems of governance will always remain a mere shadow of
what they should be. Though recent advances in anti-corruption laws have
criminalised some forms of corruption, the practical reality is that a vast army of
facilitators continue to ensure that a swathe of permitted malfeasance continues
to wash our systems of accountability down the river. Politics has also begun to
demonstrate just how great a percentage of our fellow citizenry have been left
behind as a result. All those concerned about a societal structure that ensures
an ever-greater concentration of wealth in the hands of the few, at the expense
of the masses, should now engage in this discussion. A failure to confront

the systemic challenges of legal corruption will have far reaching societal
conseguences.
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Ivonng Yanez, i
ACCION ECOLOGICA,
Ecuador

This report is of much relevance to the context we live in in countries of Latin
America.

From the 2000s, there was a strong swing towards the Left in the region, with
Presidents linked to social movements coming to power, struggles against
neoliberalism, etc. However this tendency is in reverse, with openly right-wing
governments taking over. This recent change has many causes, but there is one that
is central in current political debates: corruption.

This is not the first time this happened: most governments in the Andean region
have ended their mandates - or have been overthrown - amid multiple allegations of
looting, bribing, embezzlement of public funds and other indications of corruption. In
this respect, left-wing governments were no different from right-wing governments.

The problem does not lie so much in the moral quality of those who have governed
us, but rather in the model itself being the corrupter. Petrodollars, mega infrastructure
projects, foreign companies with little integrity, money-laundering, etc. It is a
centuries-long robbery of public funds and nature itself that characterises the
Ecuadorean republican history.

But, as Nick Hildyard explains very well, corruption transcends the visibly illegal. All
governments, including the current ones, have allowed private gain and undermined
democracy - and this is also corruption. In the case of Ecuador, studies show that
Public-Private Partnerships in the health sector have allowed a massive direct transfer
of public and citizens’ funds to private health and pharmacy companies. This also
took place in the oil sector with direct subsidies to foreign oil companies - which are
paid a fixed price per extracted barrel, even if the international oil price is several
dollars lower.

Another example of corruption is the privatization of laws to the benefit of private
and transnational interests. For example, the newly-enacted Seed Law simply paves
the way for European seed private companies to benefit directly from the recently
signed Ecuador-EU Free Trade Agreement. The risks and benefits that this treaty
would entail were never discussed with Ecuadorian society, and especially with
peasant communities. This is a very serious form of corruption: dismantling the
participation in important decision-making processes, as Nick Hildyard mentioned in
his article. The case of Yasuni is another case in point: in 2014, the Electoral Council
annulled hundreds of thousands of signatures of Ecuadorians who asked not to
exploit oil in the Yasuni National Park, because the signatories did not use blue ink or
because the paper was letter size and not A4. This was a case of legal corruption that
preceded a minimal formality on the right to participate of dozens of thousands of
people. This was catalogued as fraud but isn’t this legal corruption too?

Another case of legal corruption is the privatization of public policies through the
“state of emergency” status. Whether it is an emergency due to a volcanic eruption,
an earthquake, floods, disease outbreaks, etc., Emergency Decrees are issued which
allows for contracts to be sealed directly with private companies without public
bidding during months or even years. Or when the law allows that no tender is
needed when a contractor is a foreign state owned company. In other words, it is not
only the private sector in Ecuador that benefits, but also foreign public transnational
corporations.

We see that all forms of corruption are inherent to the model and the exercise of
power. Sadly, debates focusing exclusively on “traditional” corruption are currently a
way to divert attention from other forms of corruption.

For us in the South, the discourse around the issue of corruption is often seen as

a Northern agenda that points fingers at corrupt Southern states, and it omits to
speak about the serious problems of the other forms of legal corruption that are as
worrying. Even organizations that are supposed to be allies like “Publish what you
pay” or others that demand transparency or accountability are actually weakening
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the campaigns and proposals of organizations in the South calling for the closure of
mines, the non-exploitation of oil, or for free trade agreements not to be concluded.

In this sense, this report is very useful, both for the friendly organizations in the North
and for many in the South that are lost in the tide of the obtuse look of “traditional”
corruption.

lvonne Yanez
ACCION ECOLOGICA
ECUADOR

Marco Valli, Member of ECON and
CONT Committees at the European
Parliament, Five Star Movement,
Italy

This report reveals how EIB policy and practices are systemically vulnerable to

the risk of misuse of public funds to support private gains at the expense of the
common good. This is a precious additional contribution, in terms of independent
analysis and evidence-based information, to our efforts to denounce the potential
exposure to corruption of EIB infrastructure projects - as recent scandals such as
Passante di Mestre in Italy have demonstrated - and to call on the EIB to adopt a
truly effective system of governance, strong rules on conflict of interest and high
levels of transparency and accountability. The EU public bank should be able to
ensure the most responsible and transparent use of public money making the public
interest its main priority

Robert Barrington,
Executive Director
Transparency International UK

This is a seminal work at a time when there needs to be a much wider public and
political debate about the nature of capitalism, the private financing of public
services, and at what stage legitimate private interest tips over into corruption. The
paper makes a compelling case that lobbying and the revolving door are out of
control, and that the current system cannot plausibly be seen as operating in the
public interest. The slow convergence of new financing mechanisms, a decline in
the ethical boundaries for public officials and the opening up of new opportunities
for private capital has long passed the tipping point for a ‘public interest’ test, and
this paper lays down an important marker that the status quo needs to change.
Voters instinctively know this, and know they are getting a raw deal. Politicians
ignore this message at their peril, and this paper will help in the first stage of
redemption, which is admitting that there is a problem. At its heart is the central
dilemma of this paper: that a new, modern, cronyistic, monopolistic, capitalism,
more closely involved than ever before in public services and unchecked by a
complicit political class, may have legalised corruption.
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